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Background

e The Supreme Court struck down (5-4 vote) Section
3 of DOMA

e Section 3 stated that for purposes of all Federal
statutes and regulations, required same-sex
spouses to be treated as unmarried and that
marriage was defined as the legal union between
one man and one woman as husband and wife.

e The Court’s decision found this provision to be an
unconstitutional deprivation of equal protection.
(Windsor case)

What about Section 2?

e Section 2 of DOMA was left intact since it was
not an issue in this particular case.

e Section 2 basically allows each state and
jurisdiction to decide for itself how it wants
to define marriage and not be bound by the
laws of other states.

e |t is consistent with longstanding tradition
that the federal government has generally
deferred to state law policy with respect to
domestic relations.




Why the State makes a difference

* This moves the battleground to the states
and creates “mini-DOMAs” to be fought at
the state level.

« It will have far reaching effect on issues of
income tax, gift and estate taxes,
employer provided benefits, divorce,
immigration and adoption issues.

What was NOT Addressed

¢ What is just as important as what was
decided by the Supreme Court are the
issues that were NOT decided, which
raises more questions than answers to the
issues surrounding same-sex marriage.

1. Did not address civil unions
2. Did not address effective date

3. Did not address effect in states that do
not recognize same-sex marriages

MA, DE, PA

» For the purposes of this presentation, we
will be referring to 3 states —
Massachusetts, Delaware and
Pennsylvania.

» The differences and complications of the
Court’s decision will become very obvious.

o UPDATE: New Jersey Court allows for
same-sex marriage as of October 21, 2013.




Income Tax Issues

e Can now file a joint federal income tax
return.

¢ IRS rules that marital status will be
determined by the “state of celebration”;
where the ceremony took place. Thus, if
married in MA and living in PA, couple will
be able to file using MFJ or MFS status.

Income Tax Issues — Continued

¢ See Revenue Ruling 2013-17 and related
Q&A for issues for filing tax returns and
how and when to claim dependent of one
of the spouses.

Income Tax Issues — Continued

Returns filed after September 16, 2013 — for 2012
onward — if married in a state that allows same-sex
marriage — can only file as MFJ or MFS (unless not
living together for last 6 months of the year).

Returns filed through September 16, 2013 — for 2012 —
can file using married status, or single or HOH (if
applicable). If filed single or HOH — taxpayer does not
have to go back and amend.

For tax years where the statute of limitations is still
open (basically, 2010, 2011 and 2012), taxpayers that
filed single or HOH, but now qualify for married status,
should determine if there is a benefit to filing
amended returns.




Income Tax Issues — Continued

Question in Delaware:

e For 2013 since civil unions will not convert
to a marriage license until July 1, 2014.

¢ May want to consider getting married
prior to December 31, 2013 if there is a
tax benefit this year.

Income Tax Issues — Continued

e More favorable RMD payout rules if
partner is more than 10 years younger
than account owner

Be Careful What You Wish For

Passive loss limitation for rental estate — now only 1 $25,000
allowance

Only 1 $100,000 AGI threshold — a couple could lose $50,000
of deductions each year.

0.9% Medicare Surtax on earned income > $250,000 rather
than maybe none on $400,000.

3.8% Surtax on investment income on excess > $250,000,
rather than > $400,000.

39.6% rate bracket and 20% capital gain rate at $450,000 of
T.1., rather than $800,000.

Other phaseout of deductions and credits that are AGI
sensitive.




Gift Tax Issues

¢ Unlimited gifts between partners
¢ Allowed to split gifts

o |f gift tax was paid in a prior year, consider
filing an amended return for all open years

¢ Cases of opposite-sex couples where one
pays all of the other’s bills — file a gift tax
return

Estate Tax Issues

¢ Availability of unlimited marital deduction

» Availability of portability election by surviving
partner of unused estate exclusion (DSUE)

« |f estate taxes have been paid, consider filing
a claim for refund

¢ Availability of surviving partner to roll over
IRA or employer plan into their own IRA

o Still some state specific issues — be careful in
PA — inheritance tax will be 15%

Employee Benefit Issues

¢ Income tax-free health coverage of partner and
dependent of partner (no longer a gift)

¢ Income tax-free contribution to FSA/HSA for
partner and dependent of partner

e But what is effective date? Income tax will wash
but not FICA taxes already withheld, IRS issues
Notice 2013-61

e Revenue Ruling 2013-17 provides guidance for
employers and employees to file claims for
refund or adjustment of overpayments of FICA
taxes for 2012 and prior years using
Form 941-X.




Employee Benefit Issues -
Continued

o Ability to make non-working partner
(spousal) IRA contributions (no longer a gift)

¢ Availability of various pension options such as
electing survivor’s benefits

e Family leave rights

Other Issues

o Deductible/Includable alimony
¢ Income tax-free transfers incident to divorce

¢ QDRO permitted (no longer a
distribution/gift)

e Social Security survivor’s benefits and ability
to claim against partner’s account

¢ Certain veteran and military spousal benefits

Questions?
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